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ePjpj;Jiw eLth; vz; 2 (tpiuT ePjpkd;wk;> eLth; epiy)> 
kJiu

Kd;dpiy: jpU.S.gpurhj; B.Sc., B.L.,
  ePjpj;Jiw eLth; vz;-2> (tpiuT ePjpkd;wk; eLth; epiy) kJiu.
     2020-k; Mz;L gpg;uthp khjk; 13-k; ehs; tpahol;fpoik

  RUf;F tprhuiz tof;F vz; 01/2018
   S.T.C No.01/2018

M.rpj;uh>

f/ng.V.n[auhk;>

vz;-14/3> jdyl;Rkp efh;>

S.nfhbf;Fsk;>

njw;F nkapd; NuhL>

rh;Ntah; fhydp>

kJiu 625 007.        . Gfhh;jhuh;…

   /vjph;/

A.MNuhf;fpak;>

j/ng.mUshde;jh;>

vz;.6> muq;frhiy>

gRkiy>

kJiu-625 004.          .... vjphp

,t;tof;fhdJ 30.11.2017-k;  Njjp  F.tp.K.r.gphpT 200-d;  fPo;

Gfhh;jhuuhy;  kJiu>  Fw;wtpay;  ePjpj;Jiw  eLth;  vz;-6

ePjpkd;wj;jpd; Kd;ghf jhf;fy; nra;ag;gl;L> mq;F RUf;F tof;F

vz; 1252/2017 vd Nfhg;gpw;F vLf;fg;gl;L> gpd;G 03.01.2018-k; Njjp

,e;ePjpkd;wj;jpw;F khw;wg;gl;L> ,q;F RUf;F tof;F vz; 01/2018

vd Nfhg;gpw;F vLf;fg;gl;L> ,e;ePjpkd;wj;jpd; Kd;G 13.02.2020 Njjp

,Wjp  tprhuizf;F  te;jNghJ  Gfhh;jhuh;  jug;gpy;  tof;fwpQh;
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jpU.B.nre;jpy;Fkhh; mth;fs; M[uhfpAk;; vjphp jug;gpy; tof;fwpQh;;

jpU.G.,uh[Nrfud;  mth;fs;  M[uhfpAk;  ,Ujug;G  thjq;fs;

Nfl;fg;gl;Lk;  tof;F  Mtzq;fis  ghprPyid  nra;Jk;  ,d;W

,e;ePjpkd;wk; toq;Fk;.

jPh;g;Giu

,t;tof;fhdJ vjphpf;F khw;WKiw Mtzq;fs; rl;lk; gphpT

138  cld;  ,ize;j  gphpT  142-d;  fPo;  jz;lid  kw;Wk;

Gfhh;;jhuUf;F ,og;gPL toq;ff; Nfhhp jhf;fy; nra;ag;gl;Ls;sJ.

1.Gfhhpd; RUf;fk;

Gfhh;jhuUf;F  vjphp  FLk;g  ez;gh;  Mthh;  vd;Wk;>

Gfhh;jhuUila rpj;jg;gh kPdhl;rpRe;juk; vd;gtUld; vjphp jkpo;ehL

muR Nghf;Ftuj;J fofj;jpy; gzpGhpe;jth; vd;Wk;> Gfhh;jhuUila

rpj;jg;gh  kPdhl;rp  Re;juk;  vd;gth;  %yk;  mwpKfkhfp>  vjphpia

Gfhh;jhuUf;F  fle;j  10  tUlq;fshf  njhpAk;  vd;Wk;>

Gfhh;jhuUila  kfspd;  gs;spf;  fl;lzk;  nrYj;Jtjw;fhfTk;>

kw;Wk;  FLk;g  Njitf;fhfTk;>  eiffis mlF itj;J fle;j

2017-k;  tUlk;  Nk  khjj;jpy;  gzk;  itj;jpUe;jjhfTk;>  mij

mwpe;Jnfhz;l  vjphp  fle;j  25.05.2017-k;  Njjp  Gfhh;jhuUila

tPl;bw;F  te;J>  mtUila  FLk;g  Njitf;fhf  mtrukhf

&.1yl;rk;  Ntz;Lk;  vd;Wk;>  Nkw;gb  njhifia  xU  thuj;jpy;

jpUg;gpf; nfhLj;JtpLtjhff; $wpajhfTk;> vjphpapd; thh;j;ijfis

ek;gp  md;iwa  jpdNk  Gfhh;jhuUila  tPl;by;  itj;J

&.1yl;rj;ij  fldhff;  nfhLj;jjhfTk;>  vjphp  cWjpaspj;jthW

xU thu  fhyj;jpw;Fs;  fld;  njhifia jpUg;gpr;  nrYj;jhky;

,Ue;jjhfTk;> Gfhh;jhuh; gyKiw vjphpapd; tPl;bw;F Nehpy; nrd;W

gzj;ij jpUg;gpf;  Nfl;lNghJ>  vjphp  gzj;ij jpUg;gpj;  juhky;

fhyk; flj;jp te;jjhfTk;> ,Wjpahf fle;j 20.08.2017-k; Njjpapl;l

kJiu> Nf.Nf.efh; fpis> ];Nll; ghq;f; Mg; ,e;jpah tq;fpapd;
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fhNrhiy  vz;:  559977 I  &.1yl;rj;jpw;F  epug;gp>  ifnahg;gk;“ ”

nra;J  Gfhh;jhuhplk;  nfhLj;jjhfTk;>  mjd;  mbg;gilapy;

22.08.2017-k;  Njjp  Gfhh;jhuh;  fzf;F  itj;jpUf;Fk;  kJiu>

%d;Wkhtb fpis> rpz;bNfl;  tq;fpapy; fhNrhiyia t#Yf;F

jhf;fy;  nra;jNghJ>  “Funds  Insufficient”  vd;w  fhuzj;Jld;

29.08.2017-k;  Njjp  Nkw;gb  fhNrhiy  jpUg;gg;gl;Ls;sjhfTk;>

,JFwpj;J  29.08.2017-k;  Njjpad;Nw  vjphpaplk;  njhptpj;jNghJ>

kPz;Lk; me;j fhNrhiyia 11.10.2017-k; Njjp t#Yf;F jhf;fy;

nra;Jnfhs;SkhW  vjphp  $wpajd;Nghpy;>  11.10.2017-k;  Njjp

Gfhh;jhuh;  fzf;F  itj;jpUf;Fk;  kJiu>  %d;Wkhtb  fpis>

rpz;bNfl;  tq;fpapy; t#Yf;F  jhf;fy;  nra;jNghJ>  “Funds

Insufficient” vd;w fhuzj;Jld; 16.10.2017-k; Njjp Nkw;gb fhNrhiy

jpUg;gg;gl;Ls;sjhfTk;>  ,JFwpj;J  27.10.2017-k;  Njjp  Gfhh;jhuh;

tof;fwpQh;  %ykhf vjphpapd;  tPl;L  Kfthpf;F rl;l  mwptpg;ig

mDg;gpajhfTk;>  Nkw;gb  mwptpg;igg;  ngw;Wf;nfhz;L  vjphp

gjpNyh>  gzNkh  nfhLf;fhky;  ,Ue;jjhfTk;>  vjphp  Gfhh;jhuiu

Vkhw;wNtz;Lk;  vd;w  Nehf;fpy;  jdJ tq;fpf;  fzf;fpy;  “Funds

Insufficient” vd  njhpe;jpUe;Jk;>  tof;F  fhNrhiyia  toq;fp

Gfhh;jhuiu Vkhw;wpAs;sjhy;> vjphp kPJ gphpT 138 cld; ,ize;j

gphpT 142 khw;WKiw Mtzq;fs; rl;lj;jpd;  fPo;  vjphpf;F jf;f

jz;lid  toq;f  Ntz;bAk;  gphpT  357  Fw;wtpay;  eilKiwr;

rl;lj;jpd;gbAk;  jf;f  epthuzk;  toq;f  Ntz;Lk;  vd  Gfhhpy;

Nfhug;gl;Ls;sJ.

 

2. ,t;tof;fpy;  jhf;fy;  nra;ag;gl;l  Gfhh;  kD  kw;Wk;

Mtzq;fspd;  efy;fs;  midj;Jk;  vjphpf;F  F.tp.K.r.gphpT

204(3)-d; fPo; ,ytrkhf toq;fg;gl;Ls;sJ.
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3. vjphpf;F Nghjpa fhy mtfhrk; nfhLf;fg;gl;L F.tp.K.r.gphpT

251-d; fPo; vjphpaplk; khw;WKiw Mtzq;fs; rl;lk; gphpT 138-d;

Nghpyhd ,t;tof;ifg;  gw;wp  vLj;Jiuj;j  NghJ>  vjphp  tof;if

ngha;  tof;F  vd  kWj;jhh;.  mjd;Nghpy;  ,t;tof;F  tprhuiz

eilngw;wJ.

4. Gfhh;jhuh; jug;gpy; k.rh.1 Kjy; k.rh.3 tiuapyhd rhl;rpfs;

tprhhpf;fg;gl;L  k.rh.M.1  Kjy;  k.rh.M.10  tiuapyhd

rhd;whtzq;fs; FwpaPL nra;ag;gl;Ls;sd.

5. Gfhh;jhuuhd  k.rh.1  jdJ  rhl;rpaj;jpy;>  Gfhh;  kDtpy;

fz;Ls;s  rq;fjpfis  mDrhpj;J  rhl;rpakspj;J>  20.08.2017-k;

Njjpapl;l  559977  vd;w  vz;Zs;s  &.1>00>000“ ” /-fhd  kJiu>

Nf.Nf.efh; fpis> ];Nll; ghq;f; Mg; ,e;jpah tq;fpapd; fhNrhiy

mry; k.rh.M.1 MtzkhfTk;> 22.08.2017-k; Njjpa tq;fp nrYj;Jr;

rPl;L mry; k.rh.M.2 MtzkhfTk;> 29.08.2017 Njjpa fhNrhiy

jpUg;Gjy; Fwpg;ghiz mry; k.rh.M.3 MtzkhfTk;> 11.10.2017-k;

Njjpa  tq;fp  nrYj;Jr;  rPl;L  mry;  k.rh.M.4  MtzkhfTk;>

16.10.2017 Njjpa fhNrhiy jpUg;Gjy; Fwpg;ghiz mry; k.rh.M.5

MtzkhfTk;>  27.10.2017  Njjpa rl;l  mwptpg;G  mYtyf efy;

k.rh.M.6  MtzkhfTk;>  28.10.2017  Njjpa  mQ;ry;  urPJ  mry;

k.rh.M.7 MtzkhfTk;> mQ;ry; xg;Gjy; ml;il mry; k.rh.M.8

Mtzkhf jhf;fy; nra;J rhl;rpakspj;Js;shh;.

6. Gfhh;jhuh; jug;gpy; k.rh.2 Mf tprhhpf;fg;gl;l rPuhsd;> kJiu>

Nf.Nf.efh;  fpis>  ghuj  tq;fpapd;  fpis  Nkyhsh;  jdJ

rhl;rpaj;jpy; 01.07.2017 Kjy; 31.12.2017 tiuapyhd vjphpapDila

tq;fpf; fzf;F tpgu gl;bay; mry; k.rh.M.9 Mtzkhf jhf;fy;
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nra;J rhl;rpakspj;Js;shh;.

7. Gfhh;jhuh;  jug;gpy;  k.rh.3  Mf  tprhhpf;fg;gl;l  =tpj;ah>

kJiu> %d;Wkhtb fpis> rpz;bNfl;  tq;fpapy;  Nkyhsh;  jdJ

rhl;rpaj;jpy;  01.08.2017  Kjy;  31.10.2017  tiuapyhd

Gfhh;jhuUila tq;fpf;  fzf;F  tpgu  gl;bay;  mry;  k.rh.M.10

Mtzkhf jhf;fy; nra;J rhl;rpakspj;Js;shh;.

8. Gfhh;jhuh;  jug;gpy;  Kd;dpiyg;gLj;jg;gl;l  rhl;rpfs;  kw;Wk;

rhd;whtzq;fspy;  ,Ue;J  vjphpf;F  ghjfkhf  cs;s  rq;fjpfs;

Fwpj;J> vjphpaplk; Fw;wtpay; eilKiwr; rl;lk; gphpT 313(1)(b)-d;

fPo; gbj;Jf;fhl;b tpdtpa NghJ vjphp Gfhh;jhuh; jug;G rhl;rpfs;

nrhy;tJ ngha;  rhl;rp  vd;Wk;>  tof;Fk;  ngha;  tof;F  vd;Wk;>

vjphp jug;gpy; tprhhpf;f rhl;rp cz;L vd njhptpf;fg;gl;lJ.

9. vjphp  jug;gpy;  rhl;rpfs;  ahUk;  tprhhpf;fg;gltpy;iy.

rhd;whtzq;fs; VJk; vjphp jug;gpy; FwpaPL nra;ag;gltpy;iy.

10. ,t;tof;fpy;  jPh;khdpf;fg;glNtz;ba gpur;ridfs;  ahnjdpy;>

vjphpf;F vjpuhf khw;WKiw Mtzq;fs; rl;lk; gphpT 138-d; fPo;

jz;bf;fg;glNtz;ba Fw;wr;rhl;il Gfhh;jhuh; re;Njfj;jpw;fplkpd;wp

ep&gpj;Js;shuh? vd;gNj MFk;.

11. Gfhh;jhuh; jug;gpy;>  Gfhh;jhuUf;F vjphp FLk;g ez;gh; Mthh;

vd;Wk;> Gfhh;jhuUila rpj;jg;gh kPdhl;rpRe;juk; vd;gtUld; vjphp

jkpo;ehL  muR  Nghf;Ftuj;J  fofj;jpy;  gzpGhpe;jth;  vd;Wk;>

Gfhh;jhuUila  rpj;jg;gh  kPdhl;rp  Re;juk;  vd;gth;  %yk;

mwpKfkhfp>  vjphpia  Gfhh;jhuUf;F  fle;j  10  tUlq;fshf
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njhpAk;  vd;Wk;>  Gfhh;jhuUila  kfspd;  gs;spf;  fl;lzk;

nrYj;Jtjw;fhfTk;>  kw;Wk;  FLk;g  Njitf;fhfTk;>  eiffis

mlF  itj;J  fle;j  2017-k;  tUlk;  Nk  khjj;jpy;  gzk;

itj;jpUe;jjhfTk;> mij mwpe;Jnfhz;l vjphp fle;j 25.05.2017-k;

Njjp  Gfhh;jhuUila  tPl;bw;F  te;J>  mtUila  FLk;g

Njitf;fhf  mtrukhf  &.1yl;rk;  Ntz;Lk;  vd;Wk;>  Nkw;gb

njhifia  xU  thuj;jpy;  jpUg;gpf;  nfhLj;JtpLtjhff;

$wpajhfTk;>  vjphpapd;  thh;j;ijfis  ek;gp  md;iwa  jpdNk

Gfhh;jhuUila  tPl;by;  itj;J  &.1yl;rj;ij  fldhff;

nfhLj;jjhfTk;>  vjphp  cWjpaspj;jthW  xU thu  fhyj;jpw;Fs;

fld; njhifia jpUg;gpr;  nrYj;jhky; ,Ue;jjhfTk;>  Gfhh;jhuh;

gyKiw  vjphpapd;  tPl;bw;F  Nehpy;  nrd;W  gzj;ij  jpUg;gpf;

Nfl;lNghJ>  vjphp  gzj;ij  jpUg;gpj;  juhky;  fhyk;  flj;jp

te;jjhfTk;>  ,Wjpahf  fle;j  20.08.2017-k;  Njjpapl;l  kJiu>

Nf.Nf.efh; fpis> ];Nll; ghq;f; Mg; ,e;jpah tq;fpapd; k.rh.M.1

fhNrhiyia  &.1yl;rj;jpw;F  epug;gp>  ifnahg;gk;  nra;J

Gfhh;jhuhplk;  nfhLj;jjhfTk;>  mjd;  mbg;gilapy;  22.08.2017-k;

Njjp Gfhh;jhuh; fzf;F itj;jpUf;Fk; kJiu> %d;Wkhtb fpis>

rpz;bNfl; tq;fpapy; fhNrhiyia t#Yf;F jhf;fy; nra;jNghJ>

“Funds  Insufficient”  vd;w  k.rh.M.3  Fwpg;ghizAld;  29.08.2017-k;

Njjp  Nkw;gb  fhNrhiy  jpUg;gg;gl;ljhfTk;>  ,JFwpj;J

29.08.2017-k;  Njjpad;Nw  vjphpaplk;  njhptpj;jNghJ>  kPz;Lk;

k.rh.M.1  fhNrhiyia  11.10.2017-k;  Njjp  t#Yf;F  jhf;fy;

nra;Jnfhs;SkhW  vjphp  $wpajd;Nghpy;>  11.10.2017-k;  Njjp

Gfhh;jhuh;  fzf;F  itj;jpUf;Fk;  kJiu>  %d;Wkhtb  fpis>

rpz;bNfl;  tq;fpapy; t#Yf;F  jhf;fy;  nra;jNghJ>  “Funds

Insufficient”  vd;w  k.rh.M.5  Fwpg;ghizAld;  16.10.2017-k;  Njjp

Nkw;gb  fhNrhiy  jpUg;gg;gl;;;ljhfTk;;>  ,JFwpj;J  27.10.2017-k;
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Njjp  Gfhh;jhuh;  tof;fwpQh;  %ykhf  vjphpapd;  tPl;L  Kfthpf;F

k.rh.M.6  rl;l  mwptpg;ig mDg;gpajhfTk;>  Nkw;gb mwptpg;igg;

ngw;Wf;nfhz;L  vjphp  gjpNyh>  gzNkh  nfhLf;fhky;  ,Ue;J

te;jjhfTk;>  jdJ  tq;fpf;  fzf;fpy;  “Funds  Insufficient” vd

njhpe;jpUe;Jk;> vjphp  Gfhh;jhuiu Vkhw;wNtz;Lk;  vd;w Nehf;fpy;>

tof;F  fhNrhiyia  Gfhh;jhuUf;F  toq;fpa  tifapy;  vjphp

jz;bf;fg;glf;$bath;  vd;Wk;>  NkYk;  Gfhh;jhuUf;F  ,og;gPL

toq;fNtz;ba flg;ghLk; vjphpf;F cs;sJ vd thjplg;gl;lJ.

12. vjphp  jug;gpy;>  Gfhh;jhuhplk;  vjphp  ahnjhU  flDk;

thq;ftpy;iy  vd;Wk;>  tof;F  fhNrhiyAk;  flDf;fhf

toq;fg;gltpy;iy  vd;Wk;>  Gfhh;jhuUf;F  muR  Ntiy  thq;fp

jUtjhf  mUs;nry;tk;  nrhd;djd;Nghpy;>  Gfhh;jhuh;  Nkw;gb

mUs;nry;tj;jplk;  &.1yl;rk;  gzk;  nfhLj;jjhfTk;>  mg;NghJ

mUs;nry;tj;ij  mwpKfg;gLj;jp  itj;j  egh;  vd;w  Kiwapy;>

ifnaOj;J  kl;Lk;  nra;J>  gpizakhf vjphpapd;  fhNrhiyia

Gfhh;jhuhpd;  fzth;  ngw;Wf;nfhz;ljhfTk;>  Nkw;gb &.1yl;rj;ij

vjphpf;F  fld;  nfhLj;jjw;fhd  Mtzq;fs;  VJk;  Gfhh;jhuh;

jug;gpy; Kd;dpiyg;gLj;jg;gltpy;iy vd;Wk;> Nkw;gb &.1yl;rj;jpy;

&.70Mapuk;  vd;w  njhifia  mUs;nry;tk;  Gfhh;jhuhplk;

nrYj;jptpl;ljhfTk;>  ghf;fp  njhifia  mUs;nry;tk;

Gfhh;jhuUf;F  jpUg;gpr;  nrYj;jhjjhy;  gpizakhf  ngwg;gl;l

vjphpapd;  fhNrhiyia  gad;gLj;jp>  Gfhh;jhuh;  jhf;fy;

nra;Js;s ,t;tof;F js;Sgbf;FhpaJ vd thjplg;gl;lJ.

13. gphpT  138  khw;WKiw  Mtzq;fs;  rl;l  cl;$Wfisg;

gpd;gw;wp Gfhh;jhuh; jug;gpy; ,t;tof;F jhf;fy; nra;ag;gl;Ls;sjhf
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njhpfpd;w  epiyapy;>  tof;F  fhNrhiy  Gfhh;jhuh;  trk;  cs;s

epiyapy;>  tof;F  fhNrhiyapy;  cs;s  ifnaOj;ij  vjphp

kWf;fhj  epiyapy;>  gphpTfs;  118>  139  khw;WKiw Mtzq;fs;

rl;lk;  fPo;>  tof;F  fhNrhiy  fld;  my;yJ  nghWg;GWjpf;fhf

vjphpahy;  Gfhh;jhuUf;F  toq;fg;gl;l  fhNrhiy  jhd;  vd;w

mDkhdk;  ,t;tof;fpy;  Vw;gLfpwJ. mNjrkak;  gphpTfs;  118

kw;Wk;  139  khw;WKiw  Mtzq;fs;  rl;lj;jpd;  fPo;

nfhLf;fg;gl;Ls;s  mDkhdkhdJ  kWj;jspf;ff;$ba  kw;Wk;

Kwpabf;ff;$ba  mDkhdkhFk;.  (Rebuttable  Presumption)  ,ij

xt;nthU  tof;fpYk;  re;jh;g  #o;epiyfis  mDrhpj;J

Kwpabf;fyhk;  vd  khz;GkpF  cr;rePjpkd;wk;  gyjPh;KbTfspd;

thapyhf  tprhuiz  ePjpkd;wq;fSf;F  topfhl;bAs;sij  ,q;F

fUj;jpy; nfhs;sNtz;bajhf ,Uf;fpwJ.

14. khz;GkpF cr;rePjpkd;wk; “Bharat Barrel & Drum Manufacturing

Company Vs Amin Chand Pyarelal” (1993) 3 SCC (35) vd;w jPh;Kbtpy;

“It  is  a  well  settled  proposition  of  law  that  once  execution  of  the

negotiable instrument is admitted, the presumption under Section 118(a)

of N.I. Act would arise that it is supported by a consideration. However,

such  presumption  is  rebuttable  and  the  accused  can  prove  the  non-

existence of a consideration by raising a probable defence. The burden

upon the accused of proving the non-existence of the consideration can

be  either  direct  or  by  bringing  on  record  the  preponderance  of

probabilities by reference to the circumstances upon which he relies. To

disprove the presumption, the accused has to bring on record such facts

and circumstances upon consideration of  which the  Court  may either
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believe that the consideration did not exist or its nonexistence was so

probable that a prudent man would, under the circumstances of the case,

act upon the plea that it did not exist." vd;gjhf topfhl;bAs;sJ.

15. NkYk;  khz;GkpF cr;rePjpkd;wk; “Rangappa  -vs-  Sri  Mohan

(2011)1  SCC (Cri) 184  (Para  28)  vd;w jPh;Kbtpy;  ” “It  is a settled

position that when an accused has to rebut the presumption under section

139,  the  standard  of  proof  for  doing  so  is  that  of  preponderance  of

probabilities.  Therefore,   if   the  accused  is  able  to  raise  a  probable

defence which create doubt about the existence of a legally  enforceable

debt  or liability, the prosecution  can  fail.  As clarified  in  the  citation,

the accused can rely on the materials submitted by the complainant in

order to raise such a defence and it is conceivable that in some cases

accused may not need to adduce evidence of his/her own  vd;gjhfTk;>”

“Basalingappa Vs Mudibasappa” (2019 SCC ONLINE SC 491) (para

23)  vd;w jPh;Kbtpy;  “We having noticed that ratio laid down by this

court in above cases on Sections 118(a) and 139 we now summarise the

principles enumerated by this court in following manner: - (I) Once the

execution  of  cheque  is  admitted  Section  139  of  the  Act  mandates  a

presumption  that  the  cheque  was  for  discharge  of any  debt  or  other

liability.  (ii)  The  presumption  under  Section  139  is  a  rebuttable

presumption and the onus is on the accused to raise the proable defence.

The  standard  of  proof  for  rebutting  the  presumption  is  that  of

preponderance of probabilities. (iii) To rebut the presumption, it is open

for the accused to rely on evidence led by him or accused can also rely
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on  the  materials  submitted  by  the  complainant  in  order  to  raise  a

probable  defence.  Inference  of preponderance  of  probabilities  can  be

drawn not only from the materials brought on record by the parties but

also by reference to the circumstances upon which they rely. (iv) That it

is not necessary for the accused to come in the witness box in support of

his  defence,  Section  139  imposed  an  evidentiary  burden  and  not  a

persuasive  burden.  vd  tprhuiz  ePjpkd;wq;fSf;F

mwpTWj;jpAs;sJ.

16. Nkw;nrhd;d  jPh;KbTfspd;  Nghpy;> Gfhh;jhuh;  jug;gpy;  xU

fhNrhiy  fldpw;F  toq;fg;gl;ljhf  gphpT  139  khw;WKiw

Mtzr;rl;lj;jpd; fPo; mDkhdk; $wg;gl;bUe;jhYk;> vjphp jug;gpy;

Nkw;gb  mDkhdj;ij  Kwpabf;Fk;  tpjkhf  Nkw;gb

fhNrhiyahdJ rl;lg;gb nry;yj;jf;f fldpw;fhf toq;fg;gl;ljh

my;yJ  nghWg;GWjpf;fhf  toq;fg;gl;ljh  vd;w  re;Njfj;ij>

Gfhh;jhuhpd;  rhl;rpaq;fspd;  thapyhf  Vw;gLj;jpapUe;jhNy

Gfhh;jhuhpd;  tof;F  Njhy;tpailAk;  vd;Wk;  vjphp  jdJ  jug;G

tof;if  ep&gpf;f  fl;lhakhf  jdJ  rhl;rpaq;fis  Kd;epWj;j

Njitapy;iy vd;W tprhuiz ePjpkd;wq;fSf;F topfhl;bAs;sij

,q;F fUj;jpy; nfhs;s Ntz;bajhf ,Uf;fpwJ. me;j tifapy;

Gfhh;jhuhpd;  tof;if  Kwpabf;Fk;  tifapy;  vjphp  jdJ  jug;G

tof;fpid  rhj;jpaf;  $Wfspd;  Nkk;ghl;L  epiyapy;  (Pre-

Ponderance  of  Probabilities) mbg;gilapy;  Kd;itj;Js;shuh

vd;gij jw;NghJ ghh;f;f Ntz;bajhf ,Uf;fpwJ.

17. 25.05.2017-k; Njjp Gfhh;jhuhplkpUe;J vjphp mtUila FLk;g

nrytpw;fhf &.1yl;rj;ij fldhfg; ngw;Wf;nfhz;L> Nkw;gb fld;
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njhiff;fhf  20.08.2017-k;  Njjp  tof;F  fhNrhiyia  g+h;j;jp

nra;J>  ifnahg;gkpl;L  Gfhh;jhuUf;F  toq;fpajhfTk;>  Nkw;gb

fhNrhiyia  Gfhh;jhuh;  t#Yf;fhf  vjphp  nrhd;djd;Nghpy;

22.08.2017  kw;Wk;  11.10.2017  Mfpa  Njjpfspy;  jhf;fy;

nra;jNghJk;>  Nkw;gb  fhNrhiy  Nghjpa  gzkpy;iy  vd;w“ ”

fhzuj;Jld;  jpUg;gg;gl;ljhf  fz;L>  Nkw;gb  fld;  njhifahd

&.1yl;rj;ij  vjphp  nrYj;jf;Nfhhp  Gfhh;jhuh;  mDg;gpa  rl;l

mwptpg;igg;  ngw;Wf;nfhz;l  vjphp>  tof;fpd;  rq;fjpfis

Ml;Nrgpj;Njh>  tof;F  fhNrhiy  Fwpj;Njh  ahnjhU  gjpy;

mwptpg;Gk; mDg;gtpy;iy.

18. ,r;#oypy;  khz;GkpF  cah;ePjpkd;wk;  “Vijayabaskar  -vs-

Dhasskand” (2018)3 MLJ(Crl) 465 (Para 9) vd;w tof;fpy; “Moreover,

after receiving the statutory notice in this case, the respondent had not

issued any reply notice by stating the entire defence taken in the Trial

court. It is his duty to deny the entire allegation at the earliest point of

time. But in this case nothing was disputed at the earliest point, only

during the time of trial the defence raised as above the thereafter, the

Trial Court has also misconstrued Section 138 of Negotiable Instruments

Act and acquitted the accused, which is nothing but erroneous. So the

order of acquittal  passed by the trial Judge is set aside and this Court

came to conclusion that the respondent is found guilty for the offence

under  section 138 of  the  Negotiable  Instruments  Act.  vd tprhuiz

ePjpkd;wq;fSf;F  topfhl;bAs;sijAk;  ,q;F  fUj;jp;y;  nfhs;s

Ntz;bajhf ,Uf;fpwJ.



 12/16                             J.M.II,( F.T.C.M.G.L), Madurai – STC 01/2018
                                                                                                                                                Judgment Dated:.13.02.2020        

19. mNjrkak;  k.rh.1  FWf;F  tprhuizapd;  thapyhf>

mUs;nry;tk;  vd;gthplk;  Gfhh;jhuh;  muR Ntiyf;fhf &.1yl;rk;

gzj;ij  nfhLj;jjhfTk;>  Nkw;gb  mUs;nry;tj;ij  Gfhh;jhuhpd;

fztUf;F  vjphp  mwpKfg;gLj;jpajhfTk;>  mjd;  mbg;gilapy;

Nkw;b njhiff;F gpizakhf vjphpapd; ifnahg;gkpl;l fhNrhiy>

Gfhh;jhuhpd;  fztuhy;  ngwg;gl;lJ vd;gjhf vjphp  jug;G tof;F

Kd;itf;fg;gl;lJ.

20. mNjrkak;  vjphp  jug;G  thjj;jpw;F  Mjuthf  Nkw;gb

mUs;nry;tk; vd;gtiu vjphp rhh;gpy; tprhhpf;fg;gltpy;iy. NkYk;

mUs;nry;tk;  ngw;w  njhiff;fhf  vjphpapd;  ifnahg;gk;  nra;j

fhNrhiyia  gpizakhf  vjphp  Vd;  toq;fNtz;Lk;  vd;gJ

Fwpj;Njh>  mjw;fhd  mtrpak;  vd;d  vd;gJ  Fwpj;Njh>  vjphp

jug;gpy;  njspTgLj;jtpy;iy.  NkYk;  gpizakhf  toq;fg;gl;lJ

jhd; tof;F fhNrhiy vd;gjhf vjphp jug;gpy; ntWkNd kWg;G

kl;LNk  njhptpf;fg;gl;Ls;sJ  vd;gJk;  vjphp  jug;G  tof;fpw;;F

cjtf;$bajhf ,y;iy.

21.  ,r;#oypy;  ekJ  khz;GkpF  cr;rePjpkd;wk;  K.N.Beena  vs

Muniyappan and Another, (2001) 8 SCC 458 (para 9)  vd;w tof;fpy;

“This court held that in view of the provisions of Section 139 of the

Negotiable Instruments Act read with Section 118 thereof, the Court had

to presume that the cheque had been issued for discharging a debt or

liability. The said presumption was rebuttable and could be rebutted by

the accused by proving the contrary. But mere denial or rebuttal by the

accused was not enough. The accused had to prove by cogent evidence
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that there was no debt or liability. This court clearly held that the High

Court had erroneously set  aside the conviction,  by proceeding on the

basis that denials/averments in the reply of the accused were sufficient to

shift the burden of proof on the complainant to prove that the cheque had

been issued for discharge of a debt or a liability. This was an entirely

erroneous approach. The accused had to prove in the trial  by leading

cogent evidence that there was no debt or liability” vd;gjhf tprhuiz

ePjpkd;wq;fSf;F  mwpTWj;jpAs;s  tifapy;>  Gfhh;jhuUf;F

Mjuthf cs;s mDkhdj;ij Kwpabf;Fk; tifapy;> Gfhh;jhuhpd;

tof;fpy; Vw;Wf;nfhs;sf;$ba tifapy; re;Njfj;ij vjphp jug;gpy;

Vw;gLj;jhj  epiyapy;>  NkYk;  vjphp  jug;G  thjj;ij

Vw;Wf;nfhs;sjf;f  tifapy;>  “cogent  evidence” vd;gjhd

rhl;rpaq;fs; VJk; vjphp jug;gpy; Kd;dpiyg;gLj;jg;glhj epiyapy;>

“mere denial or rebuttal by the accused was not enough” vd;w #oypy;

vjphp jug;G thjk; mth; jug;G tof;fpw;F cjtf;$bajhf ,y;iy.

22. Mf>  ,t;tof;fpy;  Gfhh;jhuh;  jug;gpy;  Vw;gl;Ls;s

mDkhdj;ij Kwpabf;Fk; tifapNyh> my;yJ Gfhh;jhuh; jug;gpy;

Kd;dpiyg;gLj;jg;gl;l  rhl;rpaq;fspy;  thapyhfNth>  Nkw;gb

mDkhdj;ij  kWj;jspf;ff;$ba  tifapNyh>  my;yJ  chpa

Kiwapy; re;Njfj;ij Vw;gLj;Jk; tifapNyh> vjphp jug;G tof;F

Vw;Wf;nfhs;sf;$ba  tifapy;  mikatpy;iy  vd;w  epiyapy;>

,t;tof;fpy;  vjphp  jdJ  jug;G  tof;fpid  rhj;jpaf;  $Wfspd;

Nkk;ghl;L  epiyapy;  (Pre-Ponderance  of  Probabilities)

mbg;gilapy;  ,e;ePjpkd;wk;  Vw;Fk; tifapy;  Kd; itf;ftpy;iy

vd;Nw  ,e;ePjpkd;wk;  fUJfpd;wJ.  mjd;  mbg;gilapy;  tof;F
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fhNrhiy rl;lg;gb nry;yf;$ba fldpw;F toq;fg;gl;l fhNrhiy

jhd;  vd;gij>  khw;WKiw Mtzq;fs;  rl;lk;  gphpT 138-d;  fPo;

vjphp Fw;wk; nra;jpUg;gjhf Gfhh;jhuh; jug;gpy; jFe;j rhl;rpaj;jpd;

thapyhf  re;Njfj;jpw;fplkpd;wp  ep&gpj;Js;sjhf  ,e;ePjpkd;wk;

jPh;khdpf;fpwJ.

23. vdNt> ,Wjpahf vjphp khw;WKiw Mtzq;fs; rl;lk; gphpT

138-d;  fPo;  Fw;wthsp  vd;W  KbT  nra;J>  Nkw;gb  gphptpw;fhf

vjphpf;F  3  khjk;  (%d;W  khjk;;;)  nka;f;fhty;  rpiw  jz;lid

toq;fpAk;  k.rh.M.1  fhNrhiy  njhifahd  &.1>00>000/-I

F.tp.K.r.gphpT 357-d; fPo; ,og;gPl;Lj; njhifahf 2 khjk; (,uz;L

khjk;;)  fhynfLtpw;Fs;  Gfhh;jhuh;  trk;  vjphp  toq;f  Ntz;Lk;

vd;Wk;>  ,og;gPl;Lj;  njhifia  vjphp  nrYj;j  jtwpdhy;

F.tp.K.r.gphpT 431c/, ,.j.r.gphpT 64-d;  fPo;  vjphpf;F 1 khjk;

(xU khjk;) nka;f;fhty; rpiw jz;lid tpjpj;J F.tp.K.r. gphpT

255(2)-d; fPo; jPh;g;gspf;fg;gLfpwJ.

vd;dhy;  Neubahf  RUf;nfOj;J  jl;lr;rUf;F  nrhy;yg;gl;L

mtuhy;  Neubahf  fzpdpapy;  jl;lr;R  nra;ag;gl;L>  vd;dhy;

Neubahf mij fzpdpapy; itj;J rhpghh;f;fg;gl;l gpd;dh; 2020-k;

Mz;L gpg;uthp khjk; 13-k; ehs; vd;dhy; mitawpa gfug;gl;lJ.

         (xk;) S.gpurhj;

ePjpj;Jiw eLth; vz;-2>   

      (tpiuT ePjpkd;wk; eLth; epiy)

    kJiu.
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Gfhh;jhuh; jug;G rhl;rpfs;

k.rh.1 rpj;uh

k.rh.2 rPuhsd;

k.rh.3 =tpj;ah

Gfhh;jhuh; jug;G rhd;whtzq;fs;:

k.rh.M.1 20.08.2017-k; Njjpapl;l 559977  vd;w vz;Zs;s “ ”
   &.1>00>000/-fhd kJiu> Nf.Nf.efh; fpis> ];Nll; ghq;f; 
   Mg; ,e;jpah tq;fpapd; fhNrhiy mry;     

k.rh.M.2 22.08.2017-k; Njjpa tq;fp nrYj;Jr; rPl;L mry;

k.rh.M.3 29.08.2017 Njjpa fhNrhiy jpUg;Gjy; Fwpg;ghiz mry;

k.rh.M.4 11.10.2017-k; Njjpa tq;fp nrYj;Jr; rPl;L mry;

k.rh.M.5 16.10.2017 Njjpa fhNrhiy jpUg;Gjy; Fwpg;ghiz mry;

k.rh.M.6 27.10.2017 Njjpa rl;l mwptpg;G mYtyf efy;

k.rh.M.7 28.10.2017 Njjpa mQ;ry; urPJ mry;

k.rh.M.8 mQ;ry; xg;Gjy; ml;il mry; 

k.rh.M.9 01.07.2017 Kjy; 31.12.2017 tiuapyhd vjphpapDila 
   tq;fpf; fzf;F tpgu gl;bay; mry;

k.rh.M.10 01.08.2017 Kjy; 31.10.2017 tiuapyhd Gfhh;jhuUila 
tq;fpf; fzf;F tpgu gl;bay; mry;

vjphp jug;G rhl;rpfs;

,y;iy

vjphp jug;G rhd;whtzq;fs;;

,y;iy                     (xk;) S.gpurhj;

          ePjpj;Jiw eLth; vz;-2>

      (tpiuT ePjpkd;wk; eLth; epiy)

    kJiu
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Fwpg;G:

Cr.M.P.No.1237/2020  kDtpd;  %ykhf  Fw;wthsp/Fw;wk;

rhl;lg;gl;lth;  jz;lid  fhyk;  ,d;wpypUe;J  30  ehl;fs;  tiu

F.tp.K.r.gphpT 389(3)-d; fPo; epWj;jp itf;fg;gLfpwJ.  

    

      cz;ikefy;

ePjpj;Jiw eLth; vz;-2>

       (tpiuT ePjpkd;wk; eLth; epiy)

    kJiu


