In the Court of Sessions Judge, Firozabad.
Present:- P.K. Singh................... HIJS.
Criminal Revision No. 01 of 2017
Mukesh Kumar son of Sri Rajpal Singh resident of Gram
Sehvazpur, P.S. Nidhauli Kala, District Etah.
---------------- Revisionist
VS.

U.P. State

.................. Opposite Party

JUDGMENT

1-  This criminal revision is directed against the order
dated 14-11-2016 passed by Judicial Magistrate, Firozabad
in the case crime No. 39/16 under section 60 Excise Act
and 420 IPC., State vs. Bhola @ Sheshvir pertaining to
P.S. Eka, District Firozabad.

2-  In brief, facts of the case, necessary for disposal of
this revision, is that in case crime No. 39/2016 under
section 60 Excise Act and 420 IPC., P.S. Eka, District
Firozabad, the Bularo No. U.P. 82 U/5567 was seized by
the police carrying illegal liquors. An application for
release of vehicle was moved by applicant revisionist
Mukesh Kumar, a registered owner, which was rejected by
learned Judicial Magistrate, Firozabad vide order dated 14-
11-2016. This revision has been preferred against this
order.

3-  The counsel for revisionist applicant has submitted
that order of the learned Judicial Magistrate is not legal. It
suffers from infirmity. Learned Magistrate acted wrongly
with material irregularity in rejecting the release

application. It has also been submitted that in the above



case crime No. 39/2016 under sections 60 Excise Act and
420 IPC.,P.S. Eka, District Firozabad, Truck No. H.R.-39
B/5035 was also seized which was carrying illegal liquors
about 1013 chests. On account of pending confiscation
proceedings under section 72 of Excise Act before the
Collector, the release of vehicle may not be refused in view
of the principle laid down in following judgments of
Hon'ble Allahabad High Court and Supreme Court:-

1- Criminal Revision No. 1162/2013 Pawan
Sharma vs. State of U.P. and others, judgment dated 23-
05-2013.

2-  Criminal Revision No. 1926/2016 Dhirendra
Singh Thapa vs. State of U.P. and others, judgment
dated 23-08-2016.

3- Sunderbhai Ambalal Desai vs. State of
Gujarat, 2003 (46) ACC 223.

4-  Learned D.G.C.(Crl.) supported the impugned order
and opposed this revision and it is also contended that since
the confiscation proceedings under section 72 of the Excise
Act is pending before the Collector, rejection of the release
application of applicant revisionist is legal. It does not
suffers from material irregularity.

5-  Heard learned counsel for the revisionist and learned
D.G.C.(Crl.) and perused the file and judgments of Hon'ble
Supreme Court and Allahabad High Court.

6-  Provision relating to release of the vehicle is under
section 451 of Cr.P.C. which is as under:-

Section 451. Order for custody and disposal of

property pending trial in certain cases- When any property
is produced before any Criminal Court during an inquiry or
trial, the Court may make such order as it thinks fit for the

proper custody of such property pending the conclusion of



the inquiry or trial, and, if the property is subject to speedy
and natural decay, or if it is otherwise expedient so to do,
the Court may, after recording such evidence as it thinks
necessary, order it to be sold or otherwise disposed”.

7-  In present era of revolution in the field of electronics
and technology, refusal from release of vehicle in favour of
its registered owner, where there is no other claimant, on
the ground of its being case property, or without assigning
any appropriate reason, may not be held to be just and
appropriate. The provisions of Section 451 of Code of
Criminal  Procedure gives absolute power to
Magistrate/court concerned to order for proper custody of
vehicle and to release the same in custody of its owner. In
such matters the Magistrates or courts concerned are
required to exercise their discretion expeditiously and
judicially.

Judicial notice of the state affairs and facts may be
taken that, upon recovery of one or the other vehicle in
connection with some crime, the police has to keep it in its
custody within the campus of police station concerned, and
duty bound to produce it as and when required by the court,
unless and otherwise ordered to be released in custody of a
person by the court. It is also noteworthy that the police
stations have not been provided with any separate space
like garage or tin shades for keeping such recovered
vehicles. Even the police stations having big campus, are
short of space even for keeping/taking the wvehicles of
police officers/officials, and ususal visitors, because of
which the vehicles recovered from time to time remain
standing unattended in open space under the sky in
abandones conditions, getting dust, sun and rains. In certain

police stations, for want of space, the vehicles are even



used to be parked by the roadside near the police station in
abandoned conditions causing obstruction in traffic and
inconvenience to passersby.

It is also noteworthy that the vehicles including
stolen vehicles) so recovered and kept unattended in open
space at various police stations for long time, not only get
junked and damaged by dust, sun and rains but are also
subjected to further theft of their parties. The police
stations, do not have means to keep round the clock (24 x
7) vigil over such vehicles, for their safety and the body
prts of such vehicles get missing/stolen by some
miscreants, may be in connivance with certain police
officials or otherwise. On account of vehicles being kept in
open, their bodies get junked and damaged, tyre-tubes, seat
covers etc. get torn or damaged beyond repair, batteries get
discharged beyond charging for want of supply of water to
its cells for long times, light bulbs, side view mirrors and
other accessories etc. either get damaged or stolen and the
vehicles is required by the court after few months, what to
say of years, even the police officers/officials concerned
may find it difficult in certain cases, to produce the same
before the court, in same condition in which it was
recovered or even in identifiable conditions. In case of
requirement of production of vehicles like car/bus or truck,
the possibility of production of only a junked hollow body
structure or bricks with everything including engine, tyre
tube etc. missing may not be ruled out. Due to, keeping the
vehicles unattended at police stations for years together
causes personal loss to the owner of vehicle on one hand
towards damage to vehicles and decreasing their value and
National loss on the other hand in view of loss of collective

value of all such vehicles parked at every police station.



Perhaps no datas in this respect are available, but if datas
are collected, the expected approximate loss of several
thousands rupees per annum will be assessed in respect of
damage to vehicles parked in each medium size police
station of a district, with national loss to the tune of several
crores per annum towards damage to vehicles stationed at
all police stations throughout the country.

8-  Learned Judicial Magistrate has rejected the release
application only on the ground that confiscation
proceedings under section 72 of the Excise Act is pending
before the Collector. Hence the learned court has failed to
follow the law laid down by the Apex Court in the case of
Sunderbhai Amba lal Desai (supra). It is noteworthy that
the refusal of the release of vehicle may not be justified
merely because some contraband is alleged to have been
recovered from the vehicle or the vehicle could have been
subjected to confiscation. An application of release of the
vehicle was rejected by learned Magistrate on the ground
that confiscation proceedings under section 72 of Excise
Act are pending before the Collector and Magistrate was
not on this very ground having jurisdiction to release the
vehicle. The revision was preferred before Hon'ble High
Court against this order in Criminal Revision No.
1162/2013 Pawan Sharma vs. State of U.P. and Hon'ble
High Court in order dated 23-05-2013 has laid down that if
the vehicle is permitted to remain at the police station for a
considerable time, it is likely to become junk. In these
circumstances, the vehicle may be released in favour of its
registered owner.

9- In view of above facts and circumstances, the order
of learned Judicial Magistrate is liable to be set aside and

revision is liable to be allowed.



ORDER

This criminal revision is allowed. Impugned
order dated 14-11-2016 is set aside.

Learned Magistrate is directed to release the
aforesaid vehicle in favour of its registered owner on
furnishing adequate security to his/her satisfaction subject
to the following condition:

(1) that during pendency of the case, the
revisionist shall not transfer or alienate the title of
possession of the aforesaid vehicle to any person in any
manner without permission of the Court; and

(2) that he shall produce the vehicle in Court at
his own expenses as and when directed by the Court.

(3) that the registered owner shall produce the
vehicle before the Collector if the vehicle is confiscated

under section 72 of the U.P. Excise Act.

Dated: 23-02-2017 (P.K.Singh)
Sessions Judge,
Firozabad.

Judgment,signed, dated and pronounced in open
court today.

Dated: 23-02-2017 (P.K.Singh)
Sessions Judge,
Firozabad.



This criminal revision has been filed against the order of
Judicial Magistrate, Shikohabad Firozbad dated 16-11-16
passed under section 190(b) Cr.P.C.

Criminal revision is maintainable

Hence admit. Register. Issue notice to opposite parties.

Fixing 22-12-2016 for hearing.

Sessions Judge,

Firozabad.
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I T W I8 Ry e ofl @R S Tad dfeadl SR 3
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fa=Tip: 11.07.2014 (T TR &aTed)
IR 7 Ry, HIc F&—01
RIS |
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