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In the Court of Sessions Judge, Firozabad.

            Present:- P.K. Singh................... HJS.

Criminal Revision No.  01 of 2017

Mukesh Kumar son of Sri Rajpal Singh resident of Gram 
Sehvazpur, P.S. Nidhauli Kala, District Etah.

       ----------------Revisionist

vs.

U.P. State

      ------------------Opposite Party

JUDGMENT

1- This  criminal  revision  is  directed  against  the  order 

dated  14-11-2016 passed by Judicial Magistrate, Firozabad 

in the case crime No. 39/16 under section 60 Excise Act 

and 420 IPC.,  State vs. Bhola @ Sheshvir pertaining to 

P.S. Eka, District Firozabad.

2- In brief, facts of the case, necessary for disposal of 

this  revision,  is  that  in  case  crime  No.  39/2016  under 

section  60  Excise  Act  and  420  IPC.,  P.S.  Eka,  District 

Firozabad, the Bularo No. U.P. 82 U/5567 was seized by 

the  police  carrying  illegal  liquors.  An  application  for 

release  of  vehicle  was  moved  by  applicant  revisionist 

Mukesh Kumar, a registered owner, which was rejected by 

learned Judicial Magistrate, Firozabad vide order dated 14-

11-2016.  This  revision  has  been  preferred  against  this 

order.

3- The counsel  for  revisionist  applicant  has submitted 

that order of the learned Judicial Magistrate is not legal. It 

suffers from infirmity. Learned Magistrate acted wrongly 

with  material  irregularity  in  rejecting  the  release 

application.  It  has also been submitted that  in the  above 
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case crime No. 39/2016 under sections 60 Excise Act and 

420 IPC.,P.S. Eka, District Firozabad, Truck No. H.R.-39 

B/5035 was also seized which was carrying illegal liquors 

about  1013  chests.  On  account  of  pending  confiscation 

proceedings  under  section  72  of  Excise  Act  before  the 

Collector, the release of vehicle may not be refused in view 

of  the  principle  laid  down  in  following  judgments  of 

Hon'ble Allahabad High Court and Supreme Court:-

1- Criminal  Revision  No.  1162/2013  Pawan 

Sharma vs. State of U.P. and others, judgment dated 23-

05-2013.

2- Criminal Revision No. 1926/2016 Dhirendra 

Singh  Thapa  vs.  State  of  U.P.  and  others,  judgment 

dated 23-08-2016.

3- Sunderbhai  Ambalal  Desai  vs.  State  of 

Gujarat, 2003 (46) ACC 223.

4- Learned D.G.C.(Crl.) supported the impugned order 

and opposed this revision and it is also contended that since 

the confiscation proceedings under section 72 of the Excise 

Act is pending before the Collector, rejection of the release 

application  of  applicant  revisionist  is  legal.  It  does  not 

suffers from material irregularity.

5- Heard learned counsel for the revisionist and learned 

D.G.C.(Crl.) and perused the file  and judgments of Hon'ble 

Supreme Court and Allahabad High Court.

6- Provision relating to release of the vehicle is under 

section 451 of Cr.P.C. which is as under:-

Section  451. Order  for  custody  and  disposal  of 

property pending trial in certain cases- When any property 

is produced before any Criminal Court during an inquiry or 

trial, the Court may make such order as it thinks fit for the 

proper custody of such property pending the conclusion of 
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the inquiry or trial, and, if the property is subject to speedy 

and natural decay, or if it is otherwise expedient so to do, 

the Court may, after recording such evidence as it thinks 

necessary, order it to be sold or otherwise disposed”.

7- In present era of revolution in the field of electronics 

and technology, refusal from release of vehicle in favour of 

its registered owner, where there is no other claimant, on 

the ground of its being case property, or without assigning 

any  appropriate  reason,  may  not  be  held  to  be  just  and 

appropriate.  The  provisions  of  Section  451  of  Code  of 

Criminal  Procedure  gives  absolute  power  to 

Magistrate/court concerned to order for proper custody of 

vehicle and to release the same in custody of its owner. In 

such  matters  the  Magistrates  or  courts  concerned  are 

required  to  exercise  their  discretion  expeditiously  and 

judicially.

Judicial notice of the state affairs and facts may be 

taken that,  upon recovery of  one or  the  other  vehicle  in 

connection with some crime, the police has to keep it in its 

custody within the campus of police station concerned, and 

duty bound to produce it as and when required by the court, 

unless and otherwise ordered to be released in custody of a 

person by the court.  It  is also noteworthy that the police 

stations have not  been provided with any separate  space 

like  garage  or  tin  shades  for  keeping  such  recovered 

vehicles. Even the police stations having big campus, are 

short  of  space  even  for  keeping/taking  the  vehicles  of 

police  officers/officials,  and  ususal  visitors,  because  of 

which  the  vehicles  recovered  from  time  to  time  remain 

standing  unattended  in  open  space  under  the  sky  in 

abandones conditions, getting dust, sun and rains. In certain 

police  stations,  for  want  of  space,  the  vehicles  are  even 
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used to be parked by the roadside near the police station in 

abandoned  conditions  causing  obstruction  in  traffic  and 

inconvenience to passersby.

It  is  also  noteworthy  that  the  vehicles  including 

stolen vehicles) so recovered and kept unattended in open 

space at various police stations for long time, not only get 

junked and damaged by dust,  sun and rains but  are also 

subjected  to  further  theft  of  their  parties.  The  police 

stations, do not have means to keep round the clock (24 x 

7) vigil over such vehicles, for their safety and the body 

prts  of  such  vehicles  get  missing/stolen  by  some 

miscreants,  may  be  in  connivance  with  certain  police 

officials or otherwise. On account of vehicles being kept in 

open, their bodies get junked and damaged, tyre-tubes, seat 

covers etc. get torn or damaged beyond repair, batteries get 

discharged beyond charging for want of supply of water to 

its cells for long times, light bulbs, side view mirrors and 

other accessories etc. either get damaged or stolen and the 

vehicles is required by the court after few months, what to 

say of  years,  even the  police  officers/officials  concerned 

may find it difficult in certain cases, to produce the same 

before  the  court,  in  same  condition  in  which  it  was 

recovered  or  even  in  identifiable  conditions.  In  case  of 

requirement of production of vehicles like car/bus or truck, 

the possibility of production of only a junked hollow body 

structure or bricks with everything including engine, tyre 

tube etc. missing  may not be ruled out. Due to, keeping the 

vehicles  unattended  at  police  stations  for  years  together 

causes personal loss to the owner of vehicle on one hand 

towards damage to vehicles and decreasing their value and 

National loss on the other hand in view of loss of collective 

value of all such vehicles parked at  every police station. 



                                                             5

Perhaps no datas in this respect are available, but if datas 

are  collected,  the  expected  approximate  loss  of  several 

thousands rupees per annum will be assessed in respect of 

damage  to  vehicles  parked  in  each  medium  size  police 

station of a district, with national loss to the tune of several 

crores per annum towards damage to vehicles stationed at 

all police stations throughout the country.

8- Learned Judicial Magistrate has rejected the release 

application  only  on  the  ground  that  confiscation 

proceedings under section 72 of the Excise Act is pending 

before the Collector. Hence the learned court has failed to 

follow the law laid down by the Apex Court in the case of 

Sunderbhai Amba lal Desai (supra). It is noteworthy that 

the refusal of the release of vehicle may not be justified 

merely because some contraband is alleged to have been 

recovered from the vehicle or the vehicle could have been 

subjected to confiscation. An application of release of the 

vehicle was rejected by learned Magistrate on the ground 

that  confiscation proceedings under  section 72 of  Excise 

Act are pending before the Collector and Magistrate was 

not on this very ground having jurisdiction to release the 

vehicle.  The revision was preferred before  Hon'ble  High 

Court  against  this  order  in  Criminal  Revision  No. 

1162/2013 Pawan Sharma vs.  State  of  U.P.  and Hon'ble 

High Court in order dated 23-05-2013 has laid down that if 

the vehicle is permitted to remain at the police station for a 

considerable  time,  it  is  likely  to  become  junk.  In  these 

circumstances, the vehicle may be released in favour of its 

registered owner.

9- In view of above facts and circumstances, the order 

of learned Judicial Magistrate is liable to be set aside and 

revision is liable to be allowed.
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     ORDER

This  criminal  revision  is  allowed.  Impugned 

order dated 14-11-2016 is set aside.

Learned  Magistrate  is  directed  to  release  the 

aforesaid  vehicle  in  favour  of  its  registered  owner  on 

furnishing  adequate security to his/her satisfaction subject 

to the following condition:

(1)  that  during  pendency  of  the  case,  the 

revisionist  shall  not  transfer  or  alienate  the  title  of 

possession of the aforesaid vehicle  to  any person in any 

manner without permission of the Court; and

(2) that he shall produce the vehicle in Court at 

his own expenses as and when directed by the Court.

(3) that the registered owner shall produce the 

vehicle  before  the  Collector  if  the  vehicle  is  confiscated 

under section 72 of the U.P. Excise Act.

Dated: 23-02-2017 (P.K.Singh)
Sessions Judge,
Firozabad.

Judgment,signed,  dated  and  pronounced  in  open 
court today.

Dated: 23-02-2017 (P.K.Singh)
Sessions Judge,
Firozabad.



                                                             7

This criminal revision has been filed against the order of 

Judicial  Magistrate,  Shikohabad  Firozbad  dated  16-11-16 

passed under section 190(b) Cr.P.C.

Criminal revision is maintainable

Hence admit. Register.  Issue notice to opposite parties. 

Fixing 22-12-2016 for hearing.

Sessions Judge,

Firozabad.   
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nkf.Md vihy la[;k 0000048@2014  

1& vt q Zu iq= vfuy 'kekZ fuoklh eksgYyk vkxjk xsV xyh u0&06 

Fkkuk&nf{k.k  ftyk&fQjsktkcknA }kjk lajf{kdk ekW  gdhdh Jherh eUtw 

nsoh iRuh Jh vfuy 'kekZfuoklh vkxjk xsV xyh u0&06 Fkkuk&nf{k.k

ftyk  fQjkstkcknA

----------------------------------------vihykFkhZ

Ckuke

1&  mRrj i zn s’ k  jkT;- - - - - - - - - - - - - - - - ---------------------------------------------------------foi{kh 

   &%%  fu.k Z; % %&  

vihykFkhZ@vtZqu dh vksj ls ;g nkf.Md vihy vipkjh 

dh lajf{kdk@ekW Jherh eUtw nsoh }kjk vijk/k la[;k536@2013 /kkjk 302 

Hkk0na0la0 Fkkuk nf{k.k ftyk fQjkstkckn ds vijk/k esa  fd'kksj vipkjh 

vtqZu dh vksj ls izLrqr tekur izkFkZuk i= ij  fo}ku fd'kksj U;k; cksMZ 

fQjkstkckn }kjk fnukad 25-06-2014 dks ikfjr vkns’k ls {kqC/k gksdj izLrqr 

dh xbZ gS] ftlds }kjk fo}ku fd'kksj U;k; cksMZ us vihykFkhZ ds tekur 

izkFkZuk i= dks [kkfjt dj fn;k gSA  

la{ksi esa vk/kkj vihy bl izdkj fy;s x;s gSa fd fd'kksj 

U;k; cksMZ fQjkstkckn }kjk tekur izkFkZuk i= ij  vkns'k ikfjr djrs 

le; i=koyh ij ekStwn lk{; dk U;kf;d foosd ls voyksdu ugha fd;k 

gSA izkFkhZ dks eksgYys dh jaft'k ds dkj.k >wWBk QWlk;k x;k gsS mlus dksbZ 

vijk/k ugha fd;k gSA vihykFkhZ @fd'kksj vipkjh dhekW tekur gksus ij 

izkFkhZ  dks  vius  laj{k.k  esa  j[ksxh  rFkk  mlds Hkfo"; dks  cukus  esa  iw.kZ 

lg;ksxh djsxh  ,oa vkijkf/kd io`fRr ds yksxksa  nwj j[ksaxhA ekeys dh 

izFke lwpuk fjiksVZ /kkjk&304 Hkk0 na0 la0 esa ntZ dh x;h gS rFkk okn esa  

fcuk fdlh vk/kkj ds eqdnek /kkjk&302 Hkk0 na0 la0 esa rjehe dj fn;k 

x;k gSA vihykFkhZ@fd'kksj vipkjh dh 'kkjhfjd]ekufld ,oa uSfrdrk ij 

mldh lajf{kdk ekW dksbZ izfrdwy izHkko ugha iM+us nsxh vkSj u gh  mlds 

tekur ij fjgk fd;s tkus ls U;k; dk mn~ns'; foQy gksus nsxhA

eSus vihykFkhZ   ds fo)ku vf/koDrk rFkk fo}ku lgk;d 

ftyk 'kkldh; vf/koDrk ¼QkStnkjh½ dks lquk rFkk fd'kksj U;k; cksMZ dh 

i=koyh rFkk iz'uxr vkns'k dk voyksdu fd;kA 

vihykFkhZ@fd'kksj vipkjh  dh ekW Jherh eUtw nsoh vksj 

ls bl lEcU/k esa 'kiFki= izLrqr fd;k x;k gS fd mlds iq= dks og 
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orkSj lajf{kdk@ekW tekur feyus ds ckn mldks vius laj{k.k esa j[ksaxh 

vkSj mlds 'kkjhfjd ] ekufld o uSfrdrk ij izfrdwy izHkko ugh aiM+us 

nsxh vkSj mldk Hkfo"; cukus esa lg;ksx nsxhA 

vihykFkhZ@fd'kksj vipkjh ds fo:) /kkjk 302 Hkk0na0la0 

ds vUrxZr vkjksi gSA  fo}ku fd'kksj U;k;cksMZ fQjkstkckn us fnukad 11-

06-2014 dks vihykFkhZ@vipkjh dks fd'kksj ?kksf"kr fd;k gSA fd'kksj U;k; 

¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e 2000 dh /kkjk 12 esa fn;s x;s 

izko/kkuksa  ds vuqlkj  * *tc  tekurh  vFkok  x Sj  tekurh  vijk/ k  

dk  dk sb Z  vfH k; qDr  O;fDr]  vk S j  i zdV  :i  l s  dk sb Z  fd'k k sj  

fxjQrkj  vFkok  vo:) ;k  gk ftj  fd;k  tkrk  g S  ;k  fdlh  

ck sM Z  d s  le{k  yk;k  tkrk  g S ]  rc  , slk  O;fDr  n.M  i z fd z;k  

l afgrk  1973  ¼1974 dk 2½  vFkok  rRle; i zo ` Rr fdlh fof/ k  

e sa  fdlh  ckr  d s  gk su s  d s  ckot wn  i z frHk w  lfgr  vFkok  j fgr  

tekur  ij  Nk sM  fn;k  tk; sx k ]  ;k  ifjoh{ k k  vf/ kdkjh  d s  

i; Zo s{ k . k  e sa  ;k  fdlh mfpr l aL F k ku  vFkok  mfpr O;fDr dh  

l aj { k k  e sa  j[k k  tk; sx k ]  ijUr q  ml s  bl  rjg  ugh a  Nk sM k  

tk; sx k  ;fn  ;g  fo'okl  dju s  dk  dk sb Z  ; q fDr; qDr  vk/ k kj  

i zrhr  gk s  jgk  gk s  fd  mldk  bl  rjg  Nk sM k  tkuk  mldk s  

fdlh  Kkr  vijk/ k h  d s  lgp; Z  e sa  yk  n sx k  vFkok  mldk s  

u S frd]  ' k kj h fjd  vFkok  euk so SK k fud  [krj s  e s a  Mky  n sx k  

vFkok  ;g  fd  mldk  Nk sM k  tkuk  U;k;  d s  mnn s'; k s a  dk s  

foQy dj n sx kA * *

fd'kksj  U;k; ¼ckydksa  dh ns[kjs[k  ,oa  laj{k.k½  vf/kfu;e 

2000 dh /kkjk 12 ds vuqlkj fd'kksj vipkjh dksa dsoy rhu ifjfLFkfr;ksa 

esa tekur ij ugha NksMk tk ldrk gSA izFke ;g fd tekur ij NksMs 

tkus ls fd'kksj vipkjh fdlh vKkr vijk/kh ds lgp;Z esa vk tk;sxk] 

f}rh; ;g fd fd'kksj  vipkjh  dks  tekur ij NksMus  ls  og uSfrd] 

'kkjhfjd vFkok euksoSKkfud [krjs esa iM tk;sxk vkSj r̀rh; ;g fd U;k; 

dk mnns'; foQy gks tk;sxkA 

fo}ku fd'kksj U;k; cksMZ  us tekur izkFkZuki= ij ftyk 

izkscs'ku vf/kdkjh dh vk[;k izkIr dh gS  tks  i=koyh ij miyC/k gSA 

fo}ku fd'kksj U;k; cksMZ  us  tekur izkFkZuk i= [kkfjt djrs gq, ;g 

mfYyf[kr fd;k gS fd  fd'kksj vipkjh dks tekur ij fjgk fd;s tkus 

ij bl o; ds fd'kksjksa esa vkijkf/kd d`R; dkfjr djus dh izo`fRr c<sxh 

ftlls  U;k; dk mnns'; foQy gks tk;sxkA fd'kksj U;k; cksMZ }kjk vius 
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vkns'k esa ;g Hkh mfYyf[kr fd;k x;k gS fd  tekur ij fjgk gksus ij 

oknh i{k  }kjk  izfr'kks/k  dh Hkkouk ls  mls  'kkjhfjd {kfr igqWpk;h tk 

ldrh gS ftlls mldk thou ladVkiUu  gks tkosxkA   fo}ku fd'kksj 

U;k; cksMZ us bl lEcU/k esa dksbZ Hkh vk/kkj mfYyf[kr ugha fd;k gS fd 

tekur ij fjgk gksus ls U;k; dk mnns'; fdl izdkj foQy gks tk;sxkA 

bl rjg iz'uxr vkns'k esa ,salk dksbZ vk/kkj of.kZr ugha fd;k x;k gS] 

ftlls  fo}ku fd'kksj U;k; cksMZ }kjk fy;s x;s fu"d"kksZ dks cy izkIr gksA 

i=koyh ij ftyk izkscs'ku vf/kdkjh dh vk[;k miyC/k gS] ftlesa fd'kksj 

vipkjh dh ekufld] 'kkjhfjd vkSj cqf)erk Bhd vafdr dh xbZ gS rFkk 

fd'kksj vipkjh d{kk 10 dk Nk=  gksuk vafdr fd;k x;k gSA  ftyk 

izkscs'ku vf/kdkjh us vk[;k esa ;g Hkh vafdr fd;k gS fd tkWp ds nkSjku 

fd'kksj  vipkjh ds  ifjtuksa  ,oa  iMksfl;ksa  ds  ek/;e ls  irk pyk fd 

fd'kksj vipkjh dkss >wWBs dsl esa QWlk;k x;k gSA mldh ekW mldks viuh 

lqiqnZxh esa  ysuk  pkgrh gSaA  ekW  lajf{kdk dk dguk gS  fd og fd'kksj 

vipkjh ds Hkfo"; ds fy, os tekur ij fjgk djkuk pkgrh gSA  ftyk 

izkscs'ku vf/kdkjh dh vk[;k esa  ,slk dksbZ  mYys[k ugha  gS]  ftlls ;g 

fu"d"kZ  fy;k  tk lds  fd tekur ij NksMs  tkus  ls  vipkjh]  uSfrd] 

'kkjhfjd o euksoSKkfud [krjs esa iM tk;sxk vkSj U;k; dk mnns'; foQy 

gks tk;sxkA bl rjg Li"V gS fd  fo}ku fd'kksj U;k; cksMZ us tks fu"d"kZ  

fy;k gS og fcuk fdlh vk/kkj ds fy;k gS vkSj cksMZ dks fd'kksj U;k; 

¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e 2000 dh /kkjk 12 ds vuq:i 

fd'kksj vipkjh dks  tekur ij NksM fn;k tkuk pkfg, FkkA fu"d"kZr% 

vihy Lohdkj gksus  ;ksX; gS  vkSj  iz'uxr vkns'k  fnukafdr 25-06-2014 

vikLr fd;s tkus vkSj fd'kksj vipkjh dks mlds ekW@uSlfxZd lajf{kdk 

dh vfHkj{kk esa mfpr tekur ij nkSjku eqdnek NksMk tkuk U;k;ksfpr gSA 

             vkn s' k

izLrqr nkf.Md vihy Lohdkj dh tkrh gSA fo}ku fd'kksj 

U;k; cksMZ }kjk fd'kksj vipkjh ds tekur izkFkZuki= ij ikfjr iz'uxr 

[kkfjtk vkns'k vikLr fd;k tkrk gSA fd'kksj vipkjh dh vksj ls izLrqr 

tekur izkFkZuki= Lohdkj fd;k tkrk gSA lEcfU/kr fd'kksj U;k; cksMZ ds 

le{k mldh uSlfxZd lajf{kdk@ekW }kjk ,d yk[k :i;s dk O;fDrxr 

cU/ki= o blh jkf'k ds nks izfrHkwi=] fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa 

laj{k.k½  vf/kfu;e  2000  esa  of.kZr  'krksZ  ds  vuq:i  nkf[ky  djus  ij 

vipkjh@vihykFkhZ dks mldh uSlfxZd lajf{kdk ekW Jherh eatw nsoh dh 

lqiqnZxh esa] ekW }kjk fyf[kr vUMjVsfdax nsus ij fd fd'kksj vipkjh ds 
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pky pyu ij og fo'ks"k /;ku nsxh vkSj mls xyr vknrksa  vkSj vU; 

vijk/kksa ls nwj j[kus rFkk le; le; ij fd'kksj U;k; cksMZ }kjk fn;s x;s 

vkns'kksa dk ikyu djsxk] fn;k tk;sA    

fnukad% 11-07-2014       ¼xq: 'kj.k JhokLro½
     vij l= U;k;k/kh’k]dksVZ la[;k&01

  fQjkstkcknA

;g fu.kZ; vkt esjs }kjk [kqys U;k;ky; esa gLrkk{kfjr ,oa 

fnukafdr djds mn?kksf"kr fd;k x;kA

fnukad% 11-07-2014       ¼xq: 'kj.k JhokLro½
     vij l= U;k;k/kh’k]dksVZ la[;k&01

 fQjkstkcknA
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